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Mr. Robert Middaugh
Town Administrator
Town of Davie

6591 Orange Drive
Davie, FL 33314

Monroe Kiar, Esq,
Interim Town Attorney
Town of Davis

6391 Orange Driva
Davie, FL 33314

Re:  License Agreement between American Communication Services of
Jacksonville, Inc., d/b/a e spire (“e.gpire”) and Town of Davie

Dear Messrs. Middaugh and Kiar

e.8pire is an alternative local exchange carrier {"ALEC") certified by the
Florida Public Service Commission. As such, e.apire requests access to the
municipal rights-of-way within the Town of Davie,

As an ALEC, e.spire has the same rights and obligations as any other
local exchange provider, including the incumbent: that is, placement of facilities
is subject to reasonable police power regulation and the Florida Statutes.
Section 364.0861, Florida Statutes (1999), provides that "a local government
shall treat each telecommunications company in a non-discriminatory manner
when exercising its authority to grant franchises to a telecommunications
company or to otherwise establish conditions or compensation for the use of
rights-of-way or other public property by a telecommunications company.”

You are probably aware that the Florida Legislature has enacted a bill
that provides for a unified tax structure for telecommunications companies and

includes a comprehensive reorganization of laws affecting communications
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companies. The bill also affects the relationship between local governments and
telecommunications providers, both as to the anthority of local governments over
the placement of facilities in the rights-of-way, as well as the imposition of fees
and taxes for such wze, The bill has not been signed by the Governor, but we
anticipate it will become law. The law will be implemented in phases beginning
January 1, 2001.

In the meantime, however, in order to gain access ta the Town of Davie's
rights-of-way, we are encloging a proposed License Agreement to be effective for
a five year term with provisions for termination of the License Agreement in the
event of implementation of the new law. We would very much appreciate your
review of this matter as soon as posaible, inasmuch as access to rights-of-way
within the Town iz a critical component of e spire’s deployment of its network
and installation of its conduit and eable,

Thank vou for your attention to this matter.

Yery truly vours,

HOLLAMD & KNIGHT LLP

By
RALD MIGHT

!
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT effective asof ., 2000 by and
between the TOWN OF DAVIE, a municipal corporation of the State of Florida,
whose address is 6591 5.W. 45% Street, Davie, Florida 33314 (hereinafter referred
to az the “Town™ and AMERICAN COMMUNICATION SERVICES OF
JACKSONVILLE, INC., dbfa espire, a Maryvland eorporation, whose address is
12975 Worldgate Drive, Herndon, VA 20170 (hereinafter referred to as the

“Licensee™).

WHEREAS, Chapter 95-403, Florida Laws, authorizes competition in the
local exchange telecommunications business, coffective Januwarvy 1, 1996, and
provides for alternate local exchange telecommunications companies to be certified
by the Florida Public Service Commission;

WHEREAS, Licenses has been certified by the Florida Public Service
Commission as an alternate local exchange telecommunications company and
desires to utilize the Town's right-of-way to serve customers in the Town;

WHEREAS, State law, confers on the Town certain rights and requirements
for permizsion to use the public ways of the Town;

WHEREAS, Licensee has requested from the Town a license to use the
gtrests and public ways of the Town to conduct business as a telecommunications
provider; and

WHEREAS, The Town and Licensee have negotiated this License Agreament
which iz mutually agreeables to both parties.

NOW, THEREFORE, in consideration of the mutual covenants contained
herein and intending to be legally bound thereby, the Town and Licensee enter into
this License Agreement and agree as follows:

SECTION 1. DEFINITIONS. ’

1.1  “Agreement” or “License Agreement” shall mean this
Agreement.

1.2  “Customer” shall mean any Person who is provided Services of
any kind by Liconsee, directly or indirectly. For the purpose of provision of Services
bhetween different locations of the same Customer, the term “Customer” shall
include any Person controlling, controlled by or under common control with such
Cuatomer.

1.3  “Effective Date” shall mean the date on which thiz Agreement
is executed by both the Town and Licensee.



1.4 *FCC" shall mean the Federal Communications Commission.

1.6 *License Area"™ shall mean that area in which Licenses is
authorized to transact a local business, as described in Section 2.4,

1.6 “License Year™ shall be the fiscal vear from January lst
through December 31st provided that the first License Year shall begin on the
effective date of this Agreement and end as provided in Section 2.3 of this
Agreemaent.

1.7 “Local Service Revenues” are defined as all revenues
received by Licenzee from it Customers for providing the local transport of voice,
data and video signals as provided in this Agreement, including but not hmited to,
those revenues derived from telecommunication services listed in subsection (2) of
Section 203.012, Florida Statutes, as it may be amended.

1.8  “PSC" zshall mean the Florida Public Service Commission.

1.9 “Telecommunications System” or “System” zhall mean the
system which 1s used by the Licensee in the Town,

1.10 “Telecommunications Provider® shall mean any entity that
provides Telecommunications Services.

1.11 “Telecommunications Services” or “Services” shall mean
any services that Licenses is authorized to provide by the FOC or the PSC.

SECTION 2. LICENSE.
2.1 Permission/License, Suhbject to all the terms and conditions

contained herein, and to all State and local laws, the Town hereby grants Licensee
permission to erect, construct, install, operate, repair, maintain, expand and use the
Telecommunications Syvstem in, on, over, under andfor across the public night-of-
WY,

2.2  Nonexclusive/Priority., The permizsion and license hereby
granted (“License”) are nonexclusive. This License does not establish any priority
for the use of the right-of-way by Licenses or by any present or future franchises or
other permit holders,

2.3 Term of License, The term of this Agreement shall ba five (5) vears unless
earhier terminated or partially terminated az provided below:

{a) Upon this Agreement being terminated by operation of law; or

{b) Upon the Cityv's enactment of an ordinance consistent with Section
337.401, Florida Statutes, az amended by Section 50 of SB 1338 in the
2000 Legislative Session ("Section 507, in which event Provider shall have
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ome hundred twenty (120) days to register in accordance with the lawful
registration provisions of the City's ordinance as required at the time of
the termination. Following such termination of this Agreement, Provider
shall be entitled to continue to use the rights-of-way, without interruption,
aubject to compliance with the one hundred twenty (120) day registration
requirement; or

(c) On September 30, 2001, if the provizions of Section 337,401, Florida
Statutes, in effect on that date continue to limit local governments to a
registration procedure as opposed to an agreement or franchise for access
to their rights-of-way, Provider shall have one hundred twenty {120} days
to vegister in accordance with sald section and the provizsions of this
Apgreement shall terminate, except for the rights and obligations of this
paragraph which shall survive a termination. Provider shall be entitled to
continue to use the City's rights-of-way, without interruption, subject to
compliance with the one hundred twenty (120) day registration
requireament; or

dy If this Agreement 13 not terminated pursuant to {(a), (b) or (¢) above, or
otherwise, then at such time as Section 202.24(21a), Florida Statutes, as
enacted by 5B 1338 in the 2000 Legislative Session or Section 337.401,
Florida Statutes, as amended by Section 51 of SB 1338 in the 2000
Legislative Session, or other similar statutory provizgions become effective
prohibiting a local government from requiring the payment of fees now
required under Section 3.1 of this Agreement, then Section 3.1 shall no
longer be effective,

2.4 License Area. This License ia granted on & nonexelusive basis
through municipal rights-of-way locatad within the Town.

25 Applicable Law. Licensee shall, at all times during the life of
this License, be subject to all lawful exercise of the police power by the Town,
provided that such police power shall not alter the Licensee’s rights or obligations
under this Agresment. ’

SECTION 3. LICENSE FEE.

3.1 Payvment of License Fee. Licensee shall pay to the Town an
annual License Fee equal to one percent (1%) of its gross receipts on recurring Local
Servies Revenues derived from zervices provided within the corporate limits of the
Town by Licensee. This License Fee is being paid to the Town under the authority
of Section 337.401(3), Florida Statutes. In the event Section 337.401 is amended,
thiz Agreement shall be amended in conformity with any such amendment. The
Town hereby warrants that the percentage of gross receipts charged is no greater,
and no less, than the percentage of gross receipts charged to the incumbent Local
Exchange Carrier or any other Telecommunications Provider. The Town hereby
warrants that such fee is no greater than the fee being paid to the Town by the
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incumbent Local Exchange Carrier or any other Telecommunications Provider, and
is being required on a nondiscriminatory and competitively neutral basis,

3.2 Method of Payment. All payments of the License Fees
identified in Section 3.1 above shall be made within forty (40) business days after
the close of the calendar year, and Licensee shall file, with the Town's Director of
Finance, a atatement, signed by an  authorized aceounting or financial
reprezentative of Licenses, of the gross receipts on recurring local service revenues
derived in the preceding quarter. Acceptance of anv fee pavment shall not be
deemed a waiver or releass of any claims the Town may have for addifional sums,
nor be construed as an accord that the amount paid is correct.

SECTION 4. RECORDS,

4.1 Public Inspection and Business Confidentiality, Licenszee
recognizes that the Town must comply with the provizsions of Chapter 119, Florida
Statutes, However, the Town acknowlsdges that certain records provided by
Licenses may be exempt from the disclosure requirements of Chapter 119, Florida
Statutes and may be required to remain confidential. These documents inelude, but
are not necessarily limited to, records included within the provisions of Sections
119.07(3) and 166.231(9)(c), Florida Statutes,

SECTION 5. CONSTRUCTION AND INSTALLATION OF LICENSEE'S
TELECOMMUNICATIONS SYSTEM.

5.1 General,

a. Licensee may construct the Telecommunications System
within the public right-of-way in conformity with thiz Agreement,

b. No eonstruction or installation of the System, or any part
thereof, shall be commenced until the required written permits have been izsued by
the proper departments of the Town, As a condifion of any permits so issued, such
officials may impose such reasonable conditions and regulations as are required for
compliance with this Agreement and may also impose such reasonable conditions
and rogulations as are necessary for the purpose of protecting any structures within
the public right-of-way and which are imposed on other Telecommunications
Providers, The Town shall use its best effortz to assist Licenses in obtaining all
such local licenses, permits and authorizations in an expeditious and timely
mANNEer,

. In the event the Licensee deems the trimming or removal
of any trees reasonably necessary to construct any portion of the System and to
maintain the integrity and safety of same it shall, pursuant to the requirements of
existing or subsequently enacted Town ordinances, obtain any roquired permits
from the appropriate Town personnel.



5.2 Laws, Regulations and Construction Standards. Liconses
shall construct, install, operate and maintain the Telecommunications System in a
manner consistent with all Federal, State and local laws, ordinances, construction
standards, FCC technical standards and rules and regulations, and all other
applicable governmental requirements, including, but not limited to the standards
of the Occupational Safety and Health Administration and the National Electrical
Safety Code,

SECTION 6. INSURAMNCE AND INDEMNIFICATION.

6.1 Indemnification.

a Licenses shall and does hereby agree to, save, indemmnify
and hold the Town, elected and appointed offices, officers, boards, commiszions,
legal counsel, employess and agents harmless [rom any injury, claim, demand, sult,
judgment, execution, liability, debt, damages or penalty arising out of, resulting
from, or alleged to rise out of or result from any act or omission by Licenses relating
to its performance under this Agreement, including Licensee’s negligence in the
operation of the Facilities. In no event shall Licensee be liable to the Town for any
punitive, consequential, incidental or special damages or lost profits incurred or
alleged to have been incurred by anyone,

b. The Town, to the extent provided by law, shall, and does
hereby agres to, as permitted by Florida law, save, indemnify and hold Licensee and
its officers, directors, shareholders, employees, agents and contractors harmless
from any injury, claim, demand, suit, judgment, execution, liability, debt, damages
or penalty arising cut of, resulting from, or alleged to arise out of or rozult from, the
Town's negligence in connection with any action or actions taken in connection with
the rights granted herein. In no event shall the Town be liable to Licensee for any
punitive, consequential, incidental or special damages alloged to have been incurred

by anyone,

o, In all instances in which a party iz oblipated to indemnify
and hold harmless the other as provided for in this Agreement, Indemnitor's
oblipation shall be conditioned upon (i) Indemnitee giving Indemmitor written notice
of all claims, damages, losses, suits and any other events which are in any way
related to or asserted by Indemmnitee as a basis for such obligation, which notice
ghall be given promptly after Indemnitee becomes aware thereof, and (ii)
Indemnitor shall be afforded the sole right to the defense of such matter and the
zole right to determine the disposition of such matter.

6.2 Insurance. During the term of this Licenss, Licensee shall
maintain, or cause to be maintained, in full force and effect and at its sole cost and
expense, the following types and limits of insurance:



a. Workers® compensation insurance within  Florida
atatutory limits and emplovers' liability insurance with minimum limits of One
Hundred Thousand Dollars (£100,000) each accident.

b. Comprehensive general liability insurance with minimum
limits of Three Million Dollar (£3,000,000) as the combined single limit for each
occurrence of bodily injury, personal injury and property damage. The policy shall
provide blanket comtractual liability insurance for all written contracts, and shall
include coverape for products and completed operations liability, independent
contractor's liability; coverage for property damage from perils of explosion, collapse
or damage to underground utilities, commonly known as XCOU coverage: and
coverage for loss or damage arising out of publicationz or utterances in the coursze of
or related to advertising, broadcasting, telecasting or other communication
activities conducted by or on behalf of Licensee.

C. Automobile liability insurance covering all owned, hired,
and non-owned vehicles in use by Licenses, its employees and agents, with personal
protection insurance and property protecton insurance to comply with the
provisions of the applicable State law, including residual liability insurance with
minimum limits of Two Million Dollars ($2,000,000) as the combined single limit for
each occurrence for bodily injury and property damage.

6.3 Named Insureds, All certificates of insurance shall name the
Town aof Davie as an additional insured.

6.4 Cancellation of Policies of Insurance. At least sixty (60)
days prior written notice shall be given to the Town by the insurer of any intention
ot to renew such poliey or to cancel, replace or matenally alter same, such notice to
he given by registered mail to the Town.

SECTION 7. DEFAULTS,

7.1 Ewents _of Default. Subject to Section 7.2 hersin, Licensee
shall be in default if, during the term of this Agreement, Licensee fails to perform or
chserve any term, covenant, agreement or condition of this Agreement, on the part
of Licenses to be performed within thirty (30) days after prompt written notice
thergof from the Town, unless such performance shall reasonably require a longer
period, in which case Licenase shall not be deemed in default if Licensee commences
the required porformance promptly and thereafter pursues and diligently completes
such action.

7.2 Notice and Cure, Neither party shall be in default under this
License or in breach of any provision hereof unless and until the other party shall
have given such party written notice of such default and the defaulting party shall
have failed to cure the default within thirty (30) days after receipt of such notice;
provided, however, that where such default cannot reazonably be cured within such
thirty (30) day period, if the defaulting party shall proceed promptly to cure the
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same and prosocute such cure with due diligence, the time for curing such defaule
shall be extended for such period of time as may be necessary under the
circumstances to complets such cure.

7.3  Appeal. Licensee may appeal any determination of default
either to arbitration or a court of competent jurisdiction.

SECTION 8. REMEDIES.

8.1 Remedies Not Exclusive, The rights and remedies of the
Town set forth in this Agreement shall be in addition to and not in limitation of, any
other rights and remedies provided by law or in equity.

SECTION 9. MISCELLANEOUS,

8.1 Amendments. The parties hereto may from time to time
congider it in their best interest to change, modify or extend a term, condition or
covenant of this Agreement. Any such chanpe, addition, deletion, extenszion or
modification, which iz mutually agreed upon by and between the Town and Licensee
shall be incorporated in written amendments (herein referred to as “Amendments™)
to this Agreement. Such Amendments shall not invalidate this Agreement nor
rolieve or release either party of any of their respective obligations under this
Agreement except as expressly stated in such Amendment. No Amendment to this
Agreement shall bo offective and binding upon the parties unless it expressly makes
reference to this Agreement. Any law, rule, or regulation of the federal or state
government, their regulatory apencies or commissions, which may become
applicable subsequent to the effective date of this Agreement relating to the use of
municipal rights-of-way for the installation, operaticn or maintenance of the
Telecommunications System shall take precedence over this Agreement. The Town
and Licenses shall amend this Licenze to comply with newly enacted, amended or
repealed laws or regulations.

0.2 Notices, Except as otherwise specified herein, all notices,
consents, approvals, requests and other communications (herein collectively
referred to as Notices™) required or permitted under this Agreement shall be
effective only when given in writing and mailed by registered or certified first-class
mail, return receipt requested, addressed ns follows:

If to the Town: Mayar of the Town of Davie
6591 5.W. 45th Street
Dawvie, FL 33314

If to Licensee: Jim C. Falvey, Esq.
e.gpire Communications, Ine.
131 National Business Parkway
Suite 100
Annapolis, MD 20701
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Copy to: Susan F. Delegal, Esg,
Holland & Knight LLF
One East Broward Boulevard
Suite 1300
Fort Lauderdals, FL 33301

All Notices shall be deemed given on the day of mailing. Either party may
change itz address for the receipt of Notices at any time by giving notice thereof to
the other as provided in this Section. Any Notice given by a party hereunder must
be signed by an authorized representative of such party.

8.3 Assipnment. Licensee shall not assign or transfer this
Apresment without the written consent of the Town, which consent will not he
unreasonably withheld; except that upon writlen notice to the Town, Licenses may
make such assignment to: (a) a subsidiary, affiliate or parent company; or (b) any
firm or corporation which Licenszee controls, is controlled by, or is under common
control with; or {c) any partnership in which it has a majority interest; or {d) to any
entity which suceseds to all or substantially all or its assets whether by merger, sale
or otherwise, Consent will be desmed granted within 120 dayz of any reguest
unless the Town finds that the proposed assignes or transforee lacks the legal,
financial or technical qualifications to operate Licensee’s system.

9.4 intire Agreement. This Agreement contains the entire
agreement between the parties. Neither party has made any representations except
those expressly set forth herein, and no rights or remedies are or shall be acquired
by either party by implication or otherwise unless expressly set forth herein,

9.6 Terminology., Unless the context etherwise expressly requires,
the words “herein”, “hereof’ and “hereunder” and other words of zimilar import
refer to this Apresment as a whole and not to any particular Section or other
subdivigion,

8.6 Captions, The headings of the Sections in this Agreement are
for convenience only to facilitate reading and reference to its provisions and shall
not be used to construe or interpret the scope or intent of this Agreement or in any
way affect the same.

9.7 Governing Law, This Agreement shall be construed pursuant
to the lawsz of the State of Florida.

9.8 Force Majeure. In the event of forced delay in the
performance by either party of obligations under this Agreement due to acts of God
or of the public enemy, fires, foods, epidemics, riots, insurrection, war, unavoidable
casualties or other conditions or events bevond Licemsee's control, the time for
performance of such obligations shall be extended for the period of the forced delay.




9.9 Waiver of Compliance. No failure by either partv to insist
upon the strict performance of any covenant, agreament, term or condition of this
Apresment, or to exercise any right, torm or remedy consesquent upon a broach
thereof shall constitute a waiver of any such hreach or such covenant, agresment,
term or condition. ™o waiver of any breach shall affect or alter this Agreement, hut
each and every covenant, agreement, term or condition of this Agreement shall
contimue in full foree and effect with respect to any other existing or subsequent
breach hereof.

9.10 [ndependent Contractor Relationship. The relationship of

Licenses to the Town is and shall continue to bo an indepondent comtractuaal
relationship, and no liability or benefits, such as worker's compensation, pension
rights or linbilities, ingurance rights or liabilities or other provisions or liabilities,
arising out of or related to a contract for hire or employerfemployee relationship,
shall arize or acerue to either party or either party’s apents or employecs as a reault
of the performance of this Apreement, unless expresaly stated in this Agreement.

9.11 Severability, If anv section, paragraph or provizion of this
Agreement shall be held to be invalid or unenforceable for any reason, the invalidity



or unenforceahility of such section, paragraph, or provision shall not affect any of
the remaining provisions of this Agreement.

TOWN OF DAVIE
By .
, Mayor
ATTEST:
, Town Clerk
Approved as to form & legal sufficiency
By:
_. Town Attorney

WITHNESSES: AMERICAN COMMUNICATION

SERVICES OF JACKSONVILLE,
INC. d/bfa e.spire

By:

MName:
Title:
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